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area as well as the intention and abil-
ity to disseminate the information to
the public; and

(iv) The significance of the contribu-
tion to public understanding, i.e.,
whether the disclosure is likely to con-
tribute significantly to public under-
standing of government operations or
activities.

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of
the requester, the Department will
consider the following two factors:

(i) The existence and magnitude of a
commercial interest, i.e., whether the
requester has a commercial interest
that would be furthered by the re-
quested disclosure; and, if so,

(ii) The primary interest in disclo-
sure, i.e., whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(b) The Department may refuse to
consider waiver or reduction of fees for
requesters (persons or organizations)
from whom unpaid fees remain owed to
the Department for another informa-
tion access request.

(c) Where only some of the records to
be released satisfy the requirements for
a waiver or reduction of fees, a waiver
or reduction shall be granted for only
those records.

(d) The Department’s decision to
refuse to waive or reduce fees may be
appealed in accordance with §171.51.

Subpart C—Executive Order 12958
Provisions

§171.20 Definitions.

As used in this subpart, the following
definitions shall apply:

(a) Agency means any executive
branch agency, as defined in 5 U.S.C.
105, any military department, as de-
fined by 5 U.S.C. 102, and any other en-
tity within the executive branch that
comes into possession of classified in-
formation.

(b) Classified information means infor-
mation that has been determined pur-
suant to E.O. 12958 or any predecessor
order on national security information

§171.20

to require protection against unauthor-
ized disclosure and is marked to indi-
cate its classified status when in docu-
mentary form.

(c) Declassification means the author-
ized change in the status of informa-
tion from classified information to un-
classified information.

(d) Department means the U.S. De-
partment of State, including its field
offices and Foreign Service posts
abroad.

(e) FOIA means the Freedom of Infor-
mation Act, 5 U.S.C. 552.

(f) Foreign government information
means:

(1) Information provided to the
United States Government by a foreign
government or governments, an inter-
national organization of governments,
or any element thereof, with the expec-
tation that the information, the source
of the information, or both, are to be
held in confidence;

(2) Information produced by the
United States pursuant to or as a re-
sult of a joint arrangement with a for-
eign government or governments, or an
international organization of govern-
ments, or any element thereof, requir-
ing that the information, the arrange-
ment, or both, are to be held in con-
fidence; or

(3) Information received and treated
as foreign government information
under the terms of a predecessor execu-
tive order.

(g) Information means any knowledge
that can be communicated or documen-
tary material, regardless of its phys-
ical form or characteristics that is
owned by, produced by or for, or is
under the control of the United States
Government.

(h) Mandatory declassification review
means the process by which specific
classified information is reviewed for
declassification pursuant to a request
under §171.21.

(1) National Security means the na-
tional defense or foreign relations of
the United States.

(j) Certain former government personnel
includes former officials of the Depart-
ment of State or other U.S. Govern-
ment agencies who previously have oc-
cupied policy-making positions to
which they were appointed by the
President under 3 U.S.C. 105(a)(2)(A) or
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by the Vice President under 3 U.S.C.
106(a)(1)(A). It does not include former
Foreign Service Officers as a class or
persons who merely received assign-
ment commissions as Foreign Service
Officers, Foreign Service Reserve Offi-
cers, Foreign Service Staff Officers and
employees.

(k) Senior Agency Official means the
Under Secretary of State for Manage-
ment.

§171.21 Declassification review.

(a) Scope. All information classified
under E.O. 12958 or predecessor orders
shall be subject to declassification re-
view upon request by a member of the
public or a U.S. government employee
or agency with the following excep-
tions:

(1) Information originated by the in-
cumbent President or, in the perform-
ance of executive duties, the incum-
bent Vice President; the incumbent
President’s White House staff or, in the
performance of executive duties, the
incumbent Vice President’s staff; com-
mittees, commissions, or boards ap-
pointed by the incumbent President;
other entities within the Executive Of-
fice of the President that solely advise
and assist the incumbent President;

(2) Information that is the subject of
litigation;

(3) Information that has been re-
viewed for declassification within the
past two years; and

(4) Information exempted from
search and review under the Central In-
telligence Agency Information Act.

(b) Requests. Requests for mandatory
declassification review should be ad-
dressed to the Information and Privacy
Coordinator at the address given in
Sec. 171.5. E-mail requests are not ac-
cepted at this time.

(c) Mandatory declassification review
and the FOIA. A mandatory declas-
sification review request is separate
and distinct from a request for records
under the FOIA. When a requester sub-
mits a request under both mandatory
declassification review and the FOIA,
the Department shall require the re-
quester to elect review under one proc-
ess or the other. If the requester fails
to make such election, the request will
be under the process that would result
in the greatest disclosure unless the in-
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formation requested is subject to only
mandatory declassification review.

(d) Description of information sought.
In order to be processed, a request for
declassification review must describe
the document or the material con-
taining the information sought with
sufficient specificity to enable the De-
partment to locate the document or
material with a reasonable amount of
effort. Whenever a request does not suf-
ficiently describe the material, the De-
partment shall notify the requester
that no further action will be taken
unless additional description of the in-
formation sought is provided.

(e) Refusal to confirm or deny existence
of information. The Department may
refuse to confirm or deny the existence
or nonexistence of requested informa-
tion whenever the fact of existence or
nonexistence is itself classified.

(f) Processing. In responding to man-
datory declassification review re-
quests, the Department shall make a
review determination as promptly as
possible and notify the requester ac-
cordingly. When the requested informa-
tion cannot be declassified in its en-
tirety, the Department shall release all
meaningful portions that can be declas-
sified and that are not exempt from
disclosure on other grounds (see
§171.25).

(g) Other agency information. When
the Department receives a request for
information in its possession that was
originally classified by another agency,
it shall refer the request and the perti-
nent information to the other agency
for processing unless that agency has
agreed that the Department may re-
view such information for declassifica-
tion on behalf of that agency. The De-
partment may, after consultation with
the other agency, inform the requester
of the referral unless association of the
other agency with the information is
itself classified.

(h) Foreign government information. In
the case of a request for material con-
taining foreign government informa-
tion, the Department, if it is also the
agency that initially received the for-
eign government information, shall de-
termine whether the information may
be declassified and may, if appropriate,
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